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SOME COMMENTS ON DIVORCE. 

BY MRS. KATE GANNETT WELLS. 



That the "higher criticism" has not materially impugned the 
authority of the Bible in relation to personal affairs to-day, is 
evident from the attitude of a large number of people concerning 
divorce. Logically, those who accept the teachings of the Bible 
or of the Church as infallible for all time are justified in believing 
that the canonical cause for divorce is the only one. 

To other persons, however, the authority of the Bible is not 
final in matters of discipline, though they acknowledge that a 
Church, as an organization, has entire right to prescribe formulas 
of action for its members, as members, or penalties for their mis- 
demeanors, but not for its members as individuals in the body 
politic. They even grant that the less authority the State has 
over religion, the more need is thefe of personal righteousness 
and the greater the function of preaching. But interference of 
Church action founded on doctrinal belief with the rights of the 
State over its corporate members, as arbiter, is to set up an impe- 
rium in imperio, and is at best in a country where there is no 
State church an unrepubliean anomaly. 

The Biblical prohibition of divorce is no more explicit than the 
command to give away both coat and cloak, in which charity long 
ago found a loophole of escape from personal impoverishment. 
And it was wise Koger Sherman, of the Continental Congress, who 
contrived to justify the Connecticut law, which then permitted 
divorce for three years of wilful desertion and neglect of duty, by 
discovering that the statute was supported by the twenty-fourth 
article of the Westminster Confession on the testimony of the 
fifteenth verse of the seventh chapter of First Corinthians, wilful 
desertion being a case about which "our Lord had not given any 
direction." 
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If, however, the authority of the Bible is not to be invoked in 
support of divorce save for one cause, the reasons for divorce are 
to be sought either in the good of the individual or of the com- 
munity, which is a curious mixing of terms since the greater in- 
cludes the less. Yet it is just this separation of terms that under 
the guise of a chivalric quest is leading alike to rampant individ- 
ualism and to paternal legislation. Unfortunately, the sacra- 
mental view of wedlock has failed to be its protection, and there- 
fore are there many legal limitations under which marriage is 
already enjoined, the number of which must shortly be increased, 
if the State would check the progeny of feeblemindedness. 

But coincidently with state regulations concerning marriage 
has developed also a code of divorce laws that assumes the ex- 
pediency of divorce, and the question of the validity of that as- 
sumption resolves itself into a consideration of the right of the 
state to annul what it has once sanctioned. Just because the 
"unto death" clause of the church service is fraught with possi- 
bilities of suffering, the state has mercifully taken unto itself the 
prerogative under certain conditions of undoing what it has 
done as safer on the whole than the application to marriage of 
indeterminate sentence concerning its duration. 

As sufficient causes usually cited for the intervention of law 
are infidelity, non-support, "gross neglect of duty" and "extreme 
cruelty." In regard to the first, the injured party whether man or 
woman, must keenly feel the personal indignity offered by infidel- 
ity, as such a plea for divorce is an open recognition of the basis 
of marriage which many a woman had rather endure wrong than 
acknowledge in public. 

The second cause, non-support, is being done away with by the 
modern, economic woman, who contends for her right to indus- 
trial pursuits and alleges her ability and destiny to be a wage- 
earner. It used to be a stigma to be so unattractive as a wife that 
one was not supported in comfort. Now, it is a greater stigma to 
be incapable of self-support. If both husband and wife are to be 
wage-earners, or if the unearned increment of invested capital ac- 
crues to both, it will be difficult for a woman to base a suit upon 
this ground, except its object be to secure an arrangement for her 
participation in her husband's resources, in which case it is still 
to be hoped the larger burden of self-support will fall upon the 
man, once the patron, now the equal, of woman ! 
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The third and fourth conditions, "gross neglect of duty" and 
"extreme cruelty," appeal to the mind as pregnant phrases, which 
allow large liberty to offenders and require a nice sense of dis- 
crimination in the court. If other conditions are maligned, these 
can never be — susceptible as they are of individual interpretation, 
sheltering alike vanity and modesty. "Neglect of duty" is a much 
more ethical cause than the offering of "indignities" that render 
life "intolerable" or "burdensome," as one might be over-fastid- 
ious or too easily bored. "Extreme cruelty" depends upon that to 
which the victim has been accustomed. But, however bad or mis- 
leading is any "omnibus clause," it is no worse in its moral effect 
than restriction of divorce to a single cause. 

It is acknowledged good form to speak of any one of these four 
causes (desertion is really included under non-support) in polite 
society. Yet, if one ventures to hint at other causes, which to a 
high-minded, sensitive person are quite as galling, society fears 
it is compromised, and religiosity and morality fear that The 
Home is to be invaded. There are more crimes committed upon 
The Home in its name than upon any other holy place. The daily 
spectacle of a discordant home is worse for a child than the known 
separation of its parents. It may be — it often is — edifying to see 
the meekness with which long-continued suffering is endured ; but 
it does not follow that it might not be more instructive to wit- 
ness a righteous self-protection. What the woman endures cannot 
be told, while that which the man suffers is more patent and spe- 
cific in its character. 

If a woman, having contracted a union which must be fatal to 
her purpose to protect the future from evil inheritances, seeks di- 
vorce to avoid being the mother of children with criminal or un- 
moral tendencies or congenital defects, she is said by some to be 
flying in the face of Providence, or to be forsaking her duty as 
wife, when her duty to the state as mother is paramount to her 
duty as individual. Many a brave woman has sought divorce for 
this publicly unalleged cause, and many more piously reared 
women would do so if they had not been taught as true doc- 
trine the Biblical assumption of the supremacy of man. Yet the 
state can more easily afford divorce courts than the support of the 
infirm, or than having its industrial conditions affected by vacil- 
lating will power and an anaemic condition among its citizens. 

Between the two extreme positions of a state where no divan* 
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is permissible, and the former famous "omnibus clause," which 
now has been generally repealed, there is a wide range of specific 
causes, each one in itself legitimate provided the character 
and intentions of the parties are righteous, which would make 
the court a judge of what constitutes character over and above 
specific statutory acts. "Extreme cruelty" usually means grievous 
bodily injury, but in some States it also includes great mental 
suffering inflicted by eitheT party to the marriage. Elsewhere it is 
ruled that "habitual drunkenness" must have been acquired after 
marriage in order to be alleged as cause for divorce — presumably 
because no one need marry a drunkard; though it might also bo 
contended that the acquisition of such habit after marriage was 
due to wedded unhappiness for which one of the parties must 
have been responsible, and that no divorce should be granted to 
the end that the guilty might do penance. 

The habitual, excessive and intemperate use of opium, mor- 
phine and chloral is also admitted as cause for divorce; and in 
one State at least incurable insanity subsequent to marriage is 
cause. There is much variation in the States in regard to convic- 
tion of felony or infamous crime or imprisonment, as offering le- 
gitimate cause for divorce — ranging from temporary incarceration 
in the penitentiary to imprisonment for life. In some States noth- 
ing is said about conviction. Certainly, the most cursory glance 
at State variation of causes indicates the need for greater uni- 
formity, but yet again such variation — or laxity, if that word is 
preferred — is better than no divorce, or divorce for "canonical" 
cause alone. 

Such variation, however, affords proof of the different valua- 
tions placed upon the "holy estate of matrimony," which when 
all is said is still a matter of personal values. The woman in an 
English court who said she would not have minded her husband's 
cruelty or drunkenness if he had only noticed what she wore, ut- 
tered a cry of personality. The craving, not for clothes (albeit 
hers were of rags) but for personal recognition of something in 
herself beyond being his cook, was the longing of her soul. Weak 
or feminine as was such an utterance, it emphasizes the per- 
sonal character of the marriage relation. 

An amusingly personal provision of one State law made it n 
misdemeanor for a married man "to make proposals of marriage 
or to represent himself as unmarried," which is here quoted as in- 
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dieative of the difficulties inherent in special paternal legislation 
of any kind. 

Many of the varying statutory causes for divorce may be 
summed up under the general term of "incompatibility," a word 
that still carries with it opprobrium, as if it represented the op- 
posite of Platonic affection. Incompatibility is as much a proven 
fact as any other condition developed by social and moral forces. 
It may mean much or little. Because it may signify little, shall 
it cease to be a cause for divorce? Better, say the moralists in the 
name of The Home, that a thousand couples shall suffer in mar- 
ried wretchedness than that one couple should have their bonds 
loosed. Such moralists usually have very tired-looking wives, 
children and homes. Yet it is the state that suffers most through 
the prolonged union of the thousand incompatible couples. 

Because incompatibility is temperamental, it is none the less 
real; the greater the sensitiveness or refinement of either party 
the stronger is the repulsion. The self-control of social civiliza- 
tion often enables husbands and wives who have good incomes to 
pose in public conformably to etiquette ; but, as the income lessens, 
such posing increases in difficulty, until it is almost impossible for 
a discordant married couple living in close quarters to get out of 
each other's way. 

"Alas!" exclaims the Moralist of The Home, "one must not 
let feeling get the upper hand!" Of course, one must not. 
Neither must the incompatibility that eventuates in divorce be 
merely the climax of hysterics. It must be founded on deliberate 
judgment, intelligent forethought and persistent endeavor to have 
fulfilled all one's social, moral and religious obligations. 

The plea of incompatibility carries with it a fearful breadth 
of laxity, before which the state may well be timorous, and the 
individual shrink lest he or she have yielded to "mere feeling." 
No other cause for divorce suggests such a weight of personal re- 
sponsibility, which it seems as if an omniscient archangel alone 
could adjust. All of social, ethical, impulsive — all of modern 
altruism or of ancient self-sacrifice — still more, all the force of the 
direct relationship between God and man, the religious obligation 
of the created to the Creator, should be appealed to before one 
dared to present incompatibility as a plea for divorce. But the 
fact that most persons are not or will not be alive to this moral 
sense of personal responsibility, is no reason why such cause for 
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diTorce should not be alleged, to be proved or disproved by the 
investigation of the court into the previous character rather than 
the acts of the libellant. 

Nevertheless, the selfishness that is generally mixed up with in- 
compatibility increases the difficulties of "interviewing" either 
party with satisfactory results. It is so easy to humbug one's self 
into a delectable selfishness on the excuse of the need for moral 
or intellectual growth, or on the feeling born of a specious self- 
respect, that, since one cannot do good work for the world when 
the self is cramped by home conditions, one should not run the 
risk of lowering one's self to another's level. Truly, the delusions 
of selfishness are so chimerical it can almost be averred that a 
divorce for incompatibility should never take place between a 
childless couple, inasmuch as divorce is not wholly for the sake 
of one's self, but for one's children, actual or possible, and for the 
welfare of the state. Certainly under any circumstances in- 
compatibility should endure for a considerable length of time be- 
fore it is alleged as cause for divorce. 

It is not to be denied, moreover, that divorce has been sought 
with abnormal avidity by people who ought to have got along 
together, and who often would have done so if opportunities for 
divorce had not multiplied themselves. Therefore is it that the 
necessity for more uniform legislation than now exists has become 
evident, that the peculiarity may cease of the validity of a marriage 
in one State which is invalid in another, or of the granting of a 
divorce in one part of the country which is not recognized else- 
where. Since it is said that forty-five different codes of law re- 
lating to marriage obtain there should be approximately uniform 
marriage and divorce laws, if only for the sake of children who 
legitimate in one State may not be, or indeed are not, in an- 
other. Yet if Congress should enact national marriage and 
divorce laws, it must do so either on very broad grounds or else on 
such narrow ones that human nature will provide for itself a 
mode of escape from the intolerable interference of legislation, by 
refraining from marriage. 

Preferable to the latter alternative is the escape which is now 
possible through the opportunity of going from one State to an- 
other to obtain divorce, as a second legalized marriage is more 
agreeable even to those careless of conventions than the odium 
that now rightly rests upon a man and woman living together out- 
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side of marriage, even if they shelter themselves under the pre- 
text of thus developing their souls. Better yet is it that the uni- 
formity which is so earnestly to be desired should be the accretion 
of slow, interstate growth, than of an obligatory national statute, 
which there is grave reason to fear would be prohibitory to such 
a degree as to increase illegitimacy rather than to protect the 
Home. 

Scarcely any other subject becomes more involved with the 
persona] point of view than marriage and divorce. One may argue 
from expediency, but one acts from feeling; though expediency 
and the right are usually identical in their finalities. Hence is it 
that any commission on uniformity of marriage and divorce laws, 
whether national or State, should include among its members 
neither cranks in rampant search for personal freedom, nor moral 
fanatics, ablaze with reformatory zeal for the protection of the 
Home. It might be well, also, that in such a commission there 
should be a small minority of divorced persons, who could argue 
from experience; since those who are more or less happily married 
think others might have managed as well as they did, few people 
having sufficient imagination to conceive that the opposite of their 
own ecstasy must be misery. It is those who do know the peace 
and strength of a harmonious marriage who should see to it that 
others are not compelled to lead a life-long, discordant union. 

Aa the very essence of marriage is the right to individual con- 
tract, the integrity of marriage as a divine institution is attacked 
when the State insists upon its perpetuation after its conditions 
have become unholy, and in the name of duty degrades marriage. 
If a woman finds she has reckoned ill, then for the sake not 
alone of herself but of her children she seeks separation in the 
very name of the family, in order that the spiritual as well as the 
legal legitimacy of birth may be maintained. Hard as it is for a 
man to endure an unhappy marriage, it is infinitely harder for a 
woman — because she is a woman. 

When the legal grounds for divorce are several, then it be- 
comes expedient to safeguard those causes by defining periods of 
time for incubation of thought and prevention of hasty action. 
Especially is this true in regard to incompatibility, which should 
be not only "gross" but endured for a specific time before relief 
can be sought. Moreover, every State might well decree that no 
marriage should take place after divorce until the expiration of a 
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certain period, as many parties would not then be so eager to be 
divorced for the sake of speedy marriage in another direction — 
one becoming, as it were, a probationer between a second and 
first marriage, or on trial to one's self in regard to fixity of feel- 
ing. It is the immediate marriage after divorce, either of the so- 
called innocent or guilty party, that has helped to bring divorce 
into such questionable repute. 

To protest, as argument against divorces, that the increase 
in them is "twice as great as the increase in population" settles 
nothing, unless it is deemed that the numerical units of popula- 
tion in themselves are of more value than the moral growth of a 
community; and that is not good social-economic doctrine. 

Whether greater uniformity in legislation is to be effected by 
national or interstate authority, it is absurd that an absolute 
divorce granted in one State — Massachusetts, for instance — has 
not force in another State — say New York ; and that the same two 
persons, living in holy, lawful wedlock in the one State, are lead- 
ing a criminal existence in another by mere continuance of the 
same relation to each other as that previously held. 

But, argues the humane Moralist, why not separation instead 
of divorce, as the self is then protected? It is just here that the 
State intervenes as interpreter of psychological consciousness, and 
determines that divorce, when desired, is better for the individual 
and the State than separation, since divorce carries with it per- 
mission to marry again. This is offensive to the churchman, who 
may yet eagerly avail himself of the "unto death" clause in the 
marriage service and become a widower repeatedly. More con- 
sistent are those sectarians who do not accept the limited liability 
act of death, but who, once married, are never wedded again. The 
"unity of monogamic consciousness," whatever that phrase means, 
is likely to be as much impaired by the second or third marriages 
of widows or widowers as by the marriage of divorced persons. 

Whether or not one should seek separation or divorce is a con- 
sideration for personal decision. If one can be sure of never 
loving, nor even wishing to love, some one else, then surely separa- 
tion is a better judicial proceeding than divorce and may be an 
edifying lesson in sublime patience. But, as human nature is sub- 
ject to shocks of self-surprise, a divorce releases one from an un- 
happy marriage, and allows liberty to develop in the future in th« 
way best suited to one's self by either a singl* or -waddad lif». 
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Especially would it work hard upon the unoffending party if sep- 
aration were all that the law allowed. Half measures are seldom 
final, and happiness is a means of growth as truly as the disci- 
pline of sorrow. 

The proposed canon for the Episcopal church says nothing 
about separation, perhaps because its recognition might weaken 
the binding of "holy matrimony as an estate for life." In such 
conjugal life-estate, however, there may be reason for discrimina- 
tion between cause for divorce existing before a first marriage and 
cause arising after marriage on the ground that no one party 
can know all that the other party has done or not done or con- 
tracted before the first marriage, but that both parties are or 
should be cognizant of all that is done or not done by either after 
marriage. 

However probable or improbable may be the latter degree of 
knowledge the contributory negligence of parents and of con- 
tracting parties themselves to a marriage concerning the pre- 
vious habits and inheritances of either is the original cause of 
a great number of divorces. Make divorce possible; but surround 
the intention of marriage with such legal impediments that its 
solemnization will be impossible unless the welfare of the com- 
munity is carefully guarded. It may or may not be a crime to 
wish to marry wealth; but it should be a crime to marry a dis- 
eased or profligate or criminal person. The "State Prevention of 
Marriages" may yet be legalized, though so far the State has 
benevolently made the conditions of marriage easy in order to 
prevent illegitimacy. 

Parents never prove themselves less parental than when they 
forego inquiry into the antecedents of those seeking their children 
in marriage — antecedents which, beyond the pale of law yet in- 
herited through offspring, become again factors in the moral and 
physical life of the community. It is in uniformity of legisla- 
tion concerning marriage, without too much insistence upon the 
fact that one or both of the parties may have been previously di- 
vorced, more than in uniform laws anent divorce that prevention 
of divorce can be obtained. This is peculiarly true of the first mar- 
riage, which should never be lightly undertaken by either man or 
woman, nor indirectly abetted by the parents without full knowl- 
edge of the past and some gift of foresight of the future 

It has been said that, though the nineteenth century began 
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with an emphasis on the individual, it ended with emphasis on the 
community; therefore, divorces are to be forbidden Just as well 
might it be declared that divorces are to be allowed because of the 
community, when in point of fact four parties are involved in 
the theory of marriage or of divorce — the man, the woman, the 
children and the community To say that the law shall compel 
marriage to be a life relation is tyrannical, the church formula to 
the contrary notwithstanding (which will in time becc^ne as obso- 
lete as in many services is already the word "obey"), with result- 
ing increase of illegitimacy. Because one marriage Has turned out 
unfortunately, can marriage never be tried agaii*? The "soli- 
darity" of an inharmonious family, a unit only in census statistics, 
has not even a fractional value in maintaining the "solidarity of 
the State and the purity of the church." 

Whatever may be the source — nation or State— from which 
shall proceed greater uniformity in marriage and divorce laws, 
that uniformity is yet essential to the integrity of the family. 
Equally essential is it that divorce should be allowed for other 
than the "canonical cause." If, moreover, divorce is sought for 
other reasons than infidelity, non-support, wilful desertion or 
intolerable cruelty, the libellant in the suit should not be consid- 
ered by society as an unworthy member of it. The personal 
equation in divorce, usually unseen and unheard, is often largely 
the chief reason for divorce, both for the sake of the children and 
for the good of the State. But out of personal righteousness alone, 
though aided for the time being by a modicum of parental legisla- 
tion, can those conditions of mind arise which shall make mar- 
riage an honorable estate, in which shall be found fresh incentive 
to bequeath to the future still more nobly realized ideals of 
wedded life than were inherited from the past. 

Kate Gannett Wells. 



